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THE COURT OF MUNSIFF, HATSINGIMARI, DHUBRI.  

 

MISC (J). CASE NO. 08/2019 

              I/C with T.S. 10/2019 

Present: Sri AbhijitSaikia, A.J.S. 

Thursday, the 06th day of February, 2020. 

1. MODINA KHATUN 
2. GOLJAR HUSSAIN 
3. ANOWARA HUSSAIN BHUIYA 
4. MONOWAR HUSSAIN BHUIYA 
5. GOLBHANU KHATUN  
6. MAHMUDA KHATUN 
7. SHAHINUR BHUIYA 
8. NALE BHUIYA 
9. SHALEMA KHATUN 

   ………….   Petitioners 

Versus       

 

1. THE STATE OF ASSAM 
2. THE SETTLEMENT OFFICER, DHUBRI & KOKRAJHAR 
3. THE ASSISTANT SETTLEMENT OFFICER, MANKACHAR 
4. BLOCK ELEMENTARY EDUCATION OFFICER, FEKAMARI 
5. THE SANTIPUR L.P. SCHOOL 
6. ROFIQUL ISLAM MOLLAH 
7. MOZIBAR RAHMAN 
8. BODIOT ZAMAN MONDOL 

 …………   Opposite Parties 

1. LEGAL HEIRS OF LATE ASOR UDDIN MONDAL 

                            …………   Pro Forma Opposite Parties 

 This case coming on for final hearing on 24/01/2020 in the presence of –  

Mr. Abdul Baten Sk., Learned Advocate for the petitioners; and                                        

  Mr. S. I. Khandakar, Learned Advocate for the opposite parties, 

And having stood for consideration to this day, the court delivered the following 

Order- 
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ORDER 

 

1. The instant misc. judicial case arises out of a petition under Order XXXIX, 

Rules 1 and 2 read with Section 151 of the Code of Civil Procedure,1908. The 

aforesaid petitioners have sought an ad-interim temporary injunction against 

the opposite parties. 

 

2. The brief facts leading to the institution of this case asrevealed from the 

petition are that: 

 
3. One Abdul Kuddus Sheikh @Bhuiya, the predecessor of the petitioners, owned 

and possessed land described in the schedule A of the petition, in his capacity 

as tenant under JotdarMoziranNessaKhatun. His name as a tenant was 

recorded in the draft Chitha covered by Khatian No. 67, MedhiPatta No. 948 

and Dag Nos. 2014/1109/1475. Accordingly, the Opposite Party No. 3 issued a 

‘RayotorKhatian’ No. 67 of Dag No. 1475 in his name. He had been possessing 

the land by cultivating crops and vegetables and had been paying land 

revenue regularly to the Jotdar as well as to the Government of Assam. The 

petitioners have lost the original RayotorKhatian No. 67.Out of the total land 

described in schedule A, Abdul Kuddus Sk. @Bhuiya sold land measuring 1 

(One) Katha and 10 (Ten) Lechas tothe O.P. No. 8 by executing a Registered 

Sale Deed No. 332/1995 dated 06-03-1995 and delivered possession 

accordingly. As such, there remained land measuring 1 (One) Bigha, which 

has been specifically described in schedule B of the petition, which is a partof 

the schedule Aland.Out of his purchase, the O.P. No.8 sold land measuring 15 

(Fifteen) Lechasand delivered possession toAsor Uddin Mondal, the 

predecessor of the pro forma opposite parties No. 1(i) to (viii).The O.P. No. 5 

was a venture school. The O.P. No. 6, who is a resident of the western 

boundary of schedule A land, was the Head master of the O.P. No. 5. He was 

initially running the school on paper. In the year 2009,he approached Abdul 

Kuddus Sk. @ Bhuiyawith a request to allow him to construct a temporary 

house in a part of schedule B land for running the school. Accordingly, he was 

allowed to construct a C.I. Sheetroofed house in the northern part over an 

area measuring 1 (One) Katha and 5 (Five) Lechas, as described in the 

schedule C of the petition, under a condition to vacate the land as and when 



P a g e  | 3 
 

asked. Since then, the O.P. No. 6, has been running the school on schedule C 

land while the remaining land measuring 3 (Three) Kathas and 15 (Fifteen) 

Lechasshown in schedule D was under the possession of Abdul Kuddus Sheikh 

till the time ofhis death.After his death, the petitioners are possessing the land 

by cultivating vegetables therein and by erecting bamboo fencing on the 

boundaries.In the year 2013, the Government of Assam had provincialized the 

Santipur L.P. School i.e. the O.P. No. 5.Thereafter, Abdul Kuddus Sheikh @ 

Bhuiyahad been requesting the O.P. No. 6 to vacate the land, who was 

delaying the matter on different pretexts. In the meantime, the O.P. No. 6 has 

become Assistant Teacher of the said school and one Mozibar Rahman i.e. the 

O.P. No. 7 has taken charge of Head Master of the school.In the month of 

June, 2016, the O.P.s No. 6 and 7 had started construction of a house in a 

part of schedule C land,instead of vacating the same. The petitioners and their 

predecessor Abdul Kuddus Sk. @ Bhuiya tried to resist the O.P.s No. 6 and 7 

but could not succeed due to the lack of sufficientmanpower.The O.P.s No. 6 

and7 had completed a house consisting of two C.I. sheeted rooms of the 

school while alleging that the school i.e. the O.P. No. 5 is the owner of the 

entire B schedule land.Thereafter, on 21-03-2017,Abdul Kuddus Sk.obtained 

certified copy of the draft Chithaand came to know that the name of O.P. No. 

5 has been entered in the column of Pattadar/Jotdar along with the name of 

legal heirs of original Jotdar,with respect to land measuring 1 (One) Bigha. 

Subsequently, on 02-06-2017, he obtained certified copy of Khatian No. 67 

and came to know that the name of O.P. No. 8 has been entered in the record 

of right in his place.Althoughthe O.P.had purchased land measuring 1 (One) 

Katha and 10 (Ten) Lechas out of the schedule A land, his name was recorded 

for land measuring 1 (One) Bigha, 1 (One) Katha and 10 (Ten) Lechas in 

place of Abdul Kuddus Sk.Abdul Kuddus Sk. @ Bhuiya requested the O.P.s No. 

6 and 7 to vacate the land of Schedule Cand also requested the O.P. No. 8 to 

correct the records but they paid no response.Instead, the O.P.s No. 6 and 7 

have made illegal construction on the C schedule land. As such, he was taking 

preparations to file a suit for recovery of possession and correction of record 

of rights. However,he expired leaving behind the petitioners as his legal heirs. 

As such, the petitioners have become the owners of the entire schedule A 

land.While they were preparing to file a suit, some government officials kept 

some materials on schedule C land on 05-03-2019 and disclosed that they will 
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start construction of the school on a part of schedule B land, described in 

schedule D of the petition.The O.P.s No. 6 and 7 have threatened to 

dispossess the petitioners from schedule D land and to start construction of 

permanent houses of the school by damaging vegetables and bamboo fencing 

therein.There is every possibility of dispossession of the petitioners from 

schedule D land.The O.P.s with the help of police personnel are causing 

irreparable lossesto the petitioners.As the O.P.s No. 1 to 7 are government 

service holders, they are required to be restrained by an order of Ad-interim 

temporary injunction till disposal of the suit.The petitioners have tenancy 

right, title and interest over the suit land whereas the O.P. No. 5 is an illegal 

possessor of schedule C land who is trying to dispossess the petitioners from 

schedule D land.Hence, the prayer for grant of temporary injunction against 

the opposite parties. 

 

4. Theopposite parties No. 5, 6 and 7enteredappearancein the caseand in due 

course of time, submitted their written objection against the petition. In 

theirwritten objection, the opposite parties stated that the petition is not 

maintainable in its present form. The petitioners have suppressed material 

facts to mislead the court. The suit land is under possession of the O.P. No. 5 

which is an educational institution. If any order of ad-interim injunction is 

passed against the school, the educational atmosphere of the school will 

suffer badly and irreparable losses will be caused to the students of the 

institution. They denied the veracity of the averments in the petition.They 

admitted that the suit land of the schedule A belonged to Abdul Kuddus Sk. as 

recorded tenant under JotdarMozironNessaBibi (since deceased and 

substituted by Altaf Hussain). However, the boundary given in schedule A is 

not correct. Western boundary of Dag No. 2014/1475 is surrounded by 

BodiotZamal, Rofiqul Islam and a passage.They admitted that out of 1 (One) 

Bigha, 1 (One) Katha and 10 (Ten) Lechas of land in Dag No. 2014/1475, an 

area measuring 1 (One) Katha and 10 (Ten) Lechasis under possession 

ofBodiotZamalMondal and Asar Uddin Mondal. Moreover, the description of B 

schedule land is also not correct. The 1 (One) Bigha land (excluding the part 

possessed by BodiotZamal and Asar Uddin) is bounded by Hanif Ali in the 

North, Samaruzzaman in the South, Road in the East and BodiotZamal, 

Rofiqul, Asar Uddin and a passage in the West. The said 1 (One) Bigha land is 
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owned and possessed by Santipur L.P. School. They admitted that initially the 

Santipur L.P. School was a venture school which had started at the initiative of 

the O.P. No. 6, who acted as its founder Headmaster. The school started in 

the year 1980 on the land belonging to Abdul Kuddus Sk. For the welfare of 

the local children and to spread basic education, Abdul KuddusSk. verbally 

gifted 1 (One)Bighaland from northern part of Dag No. 2014/1475 for the 

purpose of establishment of Santipur L.P. School in the year 1980 and 

accordingly delivered possession thereof. On acceptance of the gift and after 

getting possession, the O.P. No. 6 established Santipur L.P. School thereon 

with the co-operation of local public.Since its establishment in the year 1980, 

the school has been running therein. Prior to its provincialization in the year 

2013, the Education Department had made several verifications as regards the 

land, house, students and staff of the school. Abdul Kuddus Sk., who died in 

the year 2019,never raised any objection against the possession of stated 1 

(One)Bigha land by the school. Initially, the school was C.I. sheeted two 

roofed house but presently it has been made permanent C.I. sheeted house 

with brick walls and Pucca floor with the aid of government sanctioned 

money. There is also a kitchen, Latrine and Urinal on the land. Thus, almost 

half of the 1 (One)Bigha land is covered by field. As the deceased Abdul 

Kuddus Sk. was not the owner and possessor of 1 (One) Bigha land belonging 

to the school, the question of requesting and vacating the land can arise. 

Theyadmitted the fact that O.P. No. 6 has become Assistant Teacher and the 

O.P. No. 7 has taken charge as the Head Master of the aforesaid school. 

Neither the petitioners nor their predecessor were owner of the suit land and 

hence no question of them resisting any construction can arise. The school 

building, Latrine and Kitchen were constructed within the year 2014-15, 

without any intervention from anybody and underthe knowledge of the 

petitioners.The school has been running smoothly without any interruption 

from any corner. They admitted that the name of Santipur L.P. School has 

been recorded in the land of Dag No. 2014/1475. However, instead of 

recording the name of the school after the name of Abdul Kuddus Sk. @ 

Bhuiya, it was wrongly recorded after the name ofJotdarAltaf Hussain. A 

petition has been filed to rectify the mistake. The now deceased Abdul Kuddus 

Sk.had never requested the O.P.s No. 6 and 7 to vacate the school land and 

had never requested the O.P. No. 8 for correction of records. The O.P.s No. 6 
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and 7 have legally constructed the school building ontheir own land. Abdul 

Kuddus Sk. @ Bhuiya (since deceased) had no right, title or interests over the 

land of the school.The petitioners are not entitled to get any interim relief, as 

prayed for.They have no right, title, interest and possession over the school 

land. The O.P. No. 5 is the legal owner and possessor of the suit land 

measuring 1 (One)Bigha as described in the petition.As such, the opposite 

parties prayed for the dismissal of the petition with costs. 

 

5. The other opposite parties failed to enter appearance in the case or to contest 

the case inspite of proper service of Notices upon them. As such, the case was 

heard ex-parte against the other opposite parties. 

 
6. I have heard the arguments put forward by the learned counsels forthe 

petitionersand the contesting opposite parties. I have gone through the Case 

Record thoroughly.  

 
7. Before going into the merits of the petition, let me be clear of this fact that 

what we have in this case are mere opposing averments of the two sides 

without any material evidence from either side to substantiate their respective 

claims. The petitioners have claimed that their predecessor late Abdul Kuddus 

Sk. was a tenant of the suit land under the actual JotdarMozironNessaBibi. As 

such, his name was entered as a Tenant in the RayotorKhatian No. 67 of the 

schedule A land. During his possession, the O.P. No. 5 School was constructed 

in a part of the schedule B land under his permission. The O.P.s No. 6 and 7 

were supposed to vacate the plot as and when ordered by Abdul Kuddus Sk. 

However, when he approached the O.P.s with a request to vacate the suit 

land, they declined to do so. Instead, they started permanent construction 

over a part of the suit scheduled land. The contesting O.P.s No 5, 6 and 7 had 

admitted that Abdul Kuddus Sk. was the recorded tenant of the suit land. 

However, it is their claim that Abdul Kuddus Sk. was inspired with the idea of 

spreading education in the locality to promote betterment of the upcoming 

generations therein. Hence, he had orally gifted the suit scheduled land 

measuring 1 (One) Bigha to the school. Thus, theSantipur L.P. School has 

been running over the suit land since the year 1980 with construction of 

buildings, Latrine, Urinal and Kitchen.  
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8. The two sides had submitted copies of various documents during the Hearing. 

I have carefully perused the same.The copy of the draft Chitha of the suit Dag 

and Patta reveals that the name of the O.P. No. 5 School has been entered 

into the records as a Pattadar, just after the names of the 

JotdarsMozironNessaKhatun and Altaf Hussain. As admitted by the two sides, 

there has been a mistake in the entry as the name has apparently been 

recorded in the wrong column. That however, cannot override the entry in the 

draft Chitha which indicates that the name of the O.P. No. 5 School was 

recorded as a Tenant over 1 (One) Bigha land of the suit Dag. The opposite 

parties have also produced a Land Holding Certificate issued by the Assistant 

Settlement Officer, Mankachar Circle which certifies that the Santipur L.P. 

School is enjoying possession over 1 (One) Bighaof the suit land, in the 

capacity of a Raiyot (Tenant). The certified copy of the Chitha of the suit Dag 

also contains the name of the O.P. No. 5 as a tenant. The certified copy of the 

Khatian No. 67, issued in the year 2019, also certifies the aforesaid fact. From 

the scrutiny of the aforesaid documents it is easy to draw an inference that 

the opposite party No. 5has been in possession of the suit land measuring 1 

(Bigha) since long. Conversely speaking, the petitioners are apparently not in 

possession of the suit land since long. This is contrary to the claims made by 

the petitioners in the petition. Overall, the suit land is apparently not in 

possession of the petitioners as claimed and the O.P. No. 5 has a genuine 

claim for title over the same. Therefore, the petitioners have failed to establish 

a prima facie case in their favor. 

 

9. The O.P. No. 5 is a government run school with many students undergoing 

educational course there. Therefore, an order of restraint upon the activities 

of the school can adversely affect the educational lives of scores of children, 

an outcome which is least desired. As the petitioners were not found in 

possession of the suit land on a prima facie basis, not granting an injunction in 

their favor will not adversely affects their rights and they would have the 

opportunity to establish their claim in the main suit. On the contrary, passing 

an injunction order against the opposite parties would prejudice not only the 

interests of the opposite parties but of the society in general. As such, the 

balance of convenience is in favor of the opposite parties. 
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10. The contesting O.P.s have submitted sanction letters where they have 

received funds from the government for the development of the school 

infrastructure. As such, any order of injunction against the O.P. school can put 

a question mark over the utilization of such government funds and may also 

lead to wastage of resources that were acquired for the purpose. All of the 

aforesaid scenarios would cause losses to the school, the government and all 

the students. These losses cannot be quantified in monetary terms. 

Conversely, if the court refuses to grant an injunction against the opposite 

parties, the petitioners would not suffer any irreparable losses as the suit land 

is apparently in possession of the opposite parties since long.  

 
11. In view of the above discussion, it is hereby held that there is no merit in this 

petition for temporary injunction and it is accordingly dismissed. This petition 

is disposed off with this order and direction.  

 
12. The Misc. case is disposed off accordingly. 

 

Given under my hand and the seal of this court on this the 06thday of February, 

2020 at Hatsingimari, Dhubri.  

 

 

ABHIJIT SAIKIA, 

MUNSIFF, HATSINGIMARI, DHUBRI. 

 

 

 

 

 

 

TYPED BY ME:  AbhijitSaikia - Munsiff, Hatsingimari, Dhubri. 


